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A LETTER ON CONSTITUTIONAL PROCEDURE 
The Constitution was almost a fetish from Abraham 

Lincoln's viewpoint and it would seem sacrilegious to 
allow Constitution Day to pass without making some 
reference to Lincoln's profound respect for the "Higher 
Power" as he referred to the document. 

During his entire life time, Lincoln had never seen 
an amendment to it, ratified by the states, and he hesi
tated to do anythi11g that would seem to retlect upo11 
its grandeur. He sa1d on the occasion when there were 
those who would amend it: "No sir, let it stand a.s it 
is. New hands have never touched it." 

One of the finest letters Lincoln ever wrote in whicb 
he discussed his constitutional rights in a time of re
bellion, was written to Erastus Corning and others, with 
reference to the V allandigham case. Excerpts from 
this letter which makes special mention of constitutional 
procedure follows. 

"Executive Mansion, Washington, June 12, 1863. 

"Ron. Erastus Coming and Oth.,rs. 

"Gentle>M": Your letter of May 19, inclosing the reso
lutions of a public meeting held at Albany, New York! 
on the 16th o! the same month, was received severa 
days ago. 

"The resolutions, as I understand them, arc r...,olvable 
into two proposition&-first, the c..~pression of a purpose 
to sustain the cause of the U mon, to secure peace 
through victory, and to support the administration in 
every constitutiOnal and lawful measure to suppress the 
rebellion; and, secondly, a declaration of censure upon 
the administration for sut>posed unconstitutional action, 
such as the making of mihtary arrests. 

uours is a case of rebellion-so called by the resolu
tions before me-in fact, a clear, flagrant, and gigantic 
case of rebeUion; and the provision of the Constitution 
that 'the privilege of the writ of habea$ e&rJ'lUI shall not 
be suspended unless when, in cases of rebellion or in
vasion, the public safety may require it,' is the R:rovision 
which specially applies to our present case. '1 his pro
vision plainly attests the understanding of those who 
made the Constitution that ordinary courts of justice 
are inadequate to 'cases of rebellion'-attests their 
purpose that, in such cases, men may be held in custody 
whom the courts, acting on ordinary rules, would dis· 
charge. Rabeaa corpua does not discharge men who are 
proved to be guilty of defined crime; and its suspension 
ts allowed by the Constitution on purpose that men 
may be arrested and held who cannot be proved to b<' 
g'Uilty of defmed crime, 'when, in cases of rebellion or 
mvasion. the public satety may require it.' 

"This is precisely our present case-a case of rebellion 
wherein the public safety docs require the suspension. 
lndeed1 arrests by process of courts and arrests m cases 
of rebellion do not proceed altogether upon the same 
basis. The former is directed at the small l?erccntagc 
of ordinary and continuous perpetration of crJme, while 
the latter is directed at sudden and e..'Ctensive uprisings 
against the government, whicb1 at most1 will succeed 
or fail in no great length of ttme. In tne latter case 
arrests arc made not so much for what has boon done, 
as for what probably would be done. The latter is more 
for the preventive and less for the vindictive than the 
former. In such cases the purposes of men are much 
more easily understood than in ca.scs of ordinary crime. 
The man who stands by and says nothing when the 
peril of his fj,.,.overnment is discussed, cannot be mis
understood. t 110t hindered, he is sure to help the 
enemy: much more if he talks ambiguously-talks for 

his country with 'buts,' and 'i.fs' and 'ands.' 0! 
how little >'alue the constitutional provision 1 have 
quoted will he rendered if arrests shall never be made 
wttil defined crimes shall have been committed, may be 
illustt·atcd by a few notable ex.amplcs: Gen<>ral John C. 
Breckinridge, General Robert E. Lee, General Joseph E. 
Johnston, General John B. Magruder, General Wtlliam 
B. Preston General Sin1on B. liuckner, and Commodore 
.f'ranklill Buchanan, now occupying the very highest 
places in the rebel war service, were all within the 
power of the government since the rebeiJion began, and 
were nearly as well known to be traitors then as now. 
Unquestionably if we had seized and held them, the 
insurgent cause would be much weaker. But no one 
of them had then committed any crime defined in the 
law. J;;very one of them, if arrested, would have been 
discharged on habeCis corpus were the writ aUowed to 
operate. !n view o! these and similar cases, ! think 
the time not unlikely to come when l shall be blamed 
for having made too few arrests rather t.han too many. 

"By the third resolution the meeting indicate their 
opinion that military arrests may be constitutional in 
localities where rebellion actually exists, but that such 
arrests are unconstitutional in localities where rebellion 
or i11surrection does not actually exist. 'fhcy insist that 
such arrests shall not be made 'outside of the lines of 
necessary military occupation and the SCCJles of insur
rection.' Inasmuch, however, as the Constitution itsell 
makes no such distinction, I am ul18ble to believe that 
there is any such constitutional distinction. . . . 

"If 1 be wrong on this question of constitutioual 
power, my error lies in believing that certain proceed· 
mgs are constitutional when, in cases of rebellion or 
invasion, the public safety requires them, which would 
not be constitutional when, in absence of rebellion or 
invasion, the public safety does not require them· in 
other words, that the Constitution is not in its &!,)plica
tion in aU res.J?ects the same in cases of rebelbon or 
invasion involvmg the public safety, as it is in times 
of profound peace and public security. 'fhc Constitution 
itself makes the distinction, and I can no more be per
suaded that the government can constitutionally take 
no strong measures in time of rebeUion, because it can 
be shown that the same could not be lawfully taken in 
time of peace, than I can be persuaded that a particular 
drug is not good medicine for a sick man because it can 
be shown to not be good food for a well one. Nor am I 
able to appreciate the danger apprehended by the meet
ing, that the American people will by means of military 
ancsts during the rebellion lose the right of public dis
cussion, the liberty of speech and the press, the Jaw 
of evidence1 trial by jury, and habeas cor]JIUI throughout 
the indefimte peaceful future which I trust lies before 
them, any more than I am able to believe that a man 
could contract so strong an appetite for emetics during 
temporary illness as to perstst in feeding upon them 
durmg the remainder of his healthful life. . . . . 

"! further say that, as the war pro!fresses, it appears 
to me, opinion and action1 which were 1n great confusion 
at first, take shape and tall into more regular channels, 
so that the necessity for strong dealing with them 
~radually decreases. I have every reason to desire that 
•t should cease altogether, and far from the least is my 
regard for the opinions and ·wishes of those who, like 
the mooting at Albany, declare their purposes to sustain 
the government in every constitutional and lawful meas
ure to suppress the rebellion. Still, I must continue 
to do so much as may seem to be required by the public 
safety." 

"A. Lincoln.'' 


